DATED       200     
     
and

     
UNILATERAL UNDERTAKING

Pursuant to Section 106 of the Town and Country Planning Act 1990

relating to the

proposed development at

     
THIS UNDERTAKING is made the       day of       Two thousand and          
1.
By
1.1 The Owner      

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
                                            

1.2 The Mortgagee      

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     
                To
1.3     Surrey Heath Borough Council, Surrey Heath House, Knoll Road,  Camberley, Surrey, GU15 3HD (the Council)
2.
Recitals
2.1
The Owner is the owner of the freehold of       which is registered at HM Land Registry under title number       subject to a Charge in favor of the Mortgagee and dated the       and registered as Entry Number       in the Charges Register for the said Title Number      
2.2 The Council has received an Application for planning permission as the local planning authority within the meaning of the 1990 Act for the area within which the Site is situate

2.3 Having regard to the provisions of the Development Plan and to all other material considerations the Owner/s gives this undertaking to secure the planning obligations without which the Application for the Development is not acceptable 

2.4 The obligations contained in this Deed are enforceable by the Council against the Owner and his successors in title 

1.  Definitions and Interpretation
3.1 In this Deed:

3.1.1 

“the Council” means Surrey Heath Borough Council

3.1.2 
“the Owner/s” means      
3.1.3 
“the Mortgagee” means       
3.1.4
"the 1990 Act" means the Town and Country Planning Act 1990 as amended by the Planning and Compensation Act 1991 and the Planning and Compulsory Purchase Act 2004

3.1.5
"Deed" means this Deed

3.1.6
"Application" means the application dated       for planning permission (reference number SU     ) for the development of the site by the construction of      
3.1.7
"Application Site" means the land situated at       aforesaid shown edged red on the attached Plan 
3.1.8        “Commercial Buildings” means any commercial floorspace forming part of the Development
3.1.9
"Development" means the development the subject of the Application namely ………………
3.1.10        “Dwellings” mean any residential units forming part of the Development 

3.1.11   
“Commencement of Development” means the carrying out of a material operation comprised in the Development within the meaning of Section 56 of the Act

3.1.12  
“Material Operation” means a material operation pursuant to the planning permission on the Application Site the subject of this Deed pursuant to  Section 56 (4) of the Act provided that for the avoidance of doubt a material Operation shall be deemed not to have taken place for the purposes of this Deed by any surveying ground investigation archaeological investigations structural or advanced planting site clearance demolition and decontamination works site preparation including earth moving laying of sewers and services the erection of fences and hoardings and the creation of a site compound. The undertaking of a Material Operation is considered to be the commencement of development.

3.1.13
"Planning Permission" means full planning permission granted pursuant to the Application

3.1.14      “the Plan" means the plan annexed hereto

3.1.15  “Planning Obligations and Infrastructure Provision Code of Practice”  means the Surrey Heath Borough Council Interim Guidance document which sets out the basis for calculating formulae and standard charge for a range of infrastructure in the Borough of Surrey Heath.

3.1.16 “Planning Obligations and Infrastructure Provision Code of Practice –   Basis for Calculating Formulae and Standard Charges” means the Surrey Heath Borough Council Interim Guidance document which sets out the method to calculate the appropriate level of developer contributions for a range of developments

3.1.17
"Planning Infrastructure Contributions” means the sums of money payable as contributions towards the a range of infrastructure set out in  the Planning Obligations and Infrastructure Provision Code of Practice – Basis for calculating Formulae and Standard Charges which forms part of the Surrey Planning Collaboration Project 2006.
3.1.18 
“Legal Costs” means the sum of £200 to cover the legal costs of the Council in reviewing this Deed 

3.1.19
 “Monitoring Fee” means 5% of the total amount of the Planning Infrastructure Contributions payable which is required to be paid to the Council to ensure compliance with the financial undertakings in this Deed 
3.2
In this Deed where the context so requires references to:

3.2:1
Clauses are references to Clauses in this Deed, and

3.2:2
any Act of Parliament refers to the Act as it applies at the date of this Deed and any later amendment or re-enactment of it

4.
Legal Effect
4.1
This Deed is made pursuant to Section 106 of the 1990 Act to the intent that it shall bind the Owner and its successors in title to each and every part of the Site as provided in those Sections and the covenants contained in Clause 5 and Schedule 1 hereof are planning obligations for the purposes of Section 106 of the 1990 Act

4.2
This Deed shall come into effect upon the grant of the Permission 

4.3      The obligations contained in this Deed are planning obligations for the purposes of Section 106 of the Act and are enforceable by the Council
4.4      
This Deed shall be registered as a local land charge 

5.
The Owner's Covenants

The Owner covenants with the Council to make the following contributions to the Council prior to commencement of Development of the Site as set out in Schedule 1 to be index linked
6.
Indexation
The payment to be made pursuant to Clause 5 and set out in Schedule 1 hereof shall be increased by an amount equivalent to the increase in the figure shown in the Retail Price Index maintained by the Department of Trade and Industry or any Index maintained by HM Government in substitution therefore from the date hereof until the date upon which such contribution is paid
7.
Legal Costs

The Owner covenants to pay the Council's reasonable costs together with all disbursements incurred in connection with the preparation completion and registration of this Deed to be paid upon submission of this Deed

8.        
Monitoring Fee
The Owner covenants to pay the Council’s monitoring costs in connection with this Deed to be paid upon submission of this Deed

9.       
Interest
If any money is not paid under this Deed interest shall be payable at the rate of 5% above the base rate of NatWest Bank plc from the date of payment became due and any expenses shall be recoverable by the Council

10.
Consent

The Mortgagee hereby consents to the provisions of this Deed and declares that its interest in the land shall be bound by the terms of this Deed as if it had been executed and registered as a land charge prior to the Mortgagees interest having been created. 

11.
Rights of Third Parties
 
For the avoidance of doubt none of the provisions of the Contract (Rights of Third Parties) Act 1999 shall apply to this Deed

12.           Notices

Any notice to be given hereunder shall be in writing and shall either be   delivered personally or sent by first class post. The addresses for service on the Owner and the Council shall be those stated in this Deed or such other address in England for service as the party to be served may have previously notified in writing.
EXECUTED and delivered as a Deed the ……….day ……….. month and year 

SIGNED and delivered as a deed by

	the said      
	     

	In the presence of  

Name

Address 

Occupation


	     
     
     
      

	the said      
	     

	In the presence of  

Name

Address 

Occupation


	     
     
     
      


Schedule 1 – Planning Infrastructure Obligation – Owner Covenants
1. The Owner covenants with the Council so as to bind the Application Site to pay the Infrastructure Contribution to the Council prior to the Commencement of Development.

2. The Owner covenants not to carry out a Material Operation unless and until the Infrastructure Contribution has been paid to the Council

3. The Owner covenants with the Council to serve notice upon the Council (14) days in advance of the first Material Operation taking place 

	Infrastructure Type
	Contribution

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	Sub – Total Infrastructure Contribution
	

	
	

	
	

	Total Infrastructure Contribution payable to Council
	

	
	

	Monitoring Fee Payable (5% of Total above)
	


Notes on the Completion of the Tariff Scheme Unilateral Undertaking
*** The Council strongly recommends that all parties take independent legal advice before entering into this Undertaking ***
 
Insert the address of the Application Site 

Insert the names of all those named as the owner of the land at the Land Registry if different to the Applicant. This should include all those with an interest in land to which Section 106 of the Town & Country Panning Act 1990 applies (including mortgagees). If the Applicant is the only landowner, delete this box. Please supply up to date Land Registry Official Copies in respect of all registered titles within the development site. 


Insert the name of the Owner/s and its address details 
 
If the Landowner is an individual, insert his/her address after "of". If the landowner is a registered company, insert the company number, registered office address and (if different) the principal place of business. Delete the boxes which are not applicable. 

Insert the Land Registry title number(s) for the land comprising the Application Site

You may need to add additional recitals if there are other parties with an interest in the Application Site (e.g. a Mortgagee)


Insert the planning application reference number


Insert description of development from the Application for Planning Permission

Insert the total amount of the contribution in words and in numbers 


Only include the mortgagee clause if there is a mortgagee

Insert a description of the Application Site (i.e. its address or location) and refer to plan appearing at Schedule 2 if necessary

Insert the amount of the contribution towards each type of infrastructure as appropriate. Refer to the Infrastructure part of the Developer Contributions Supplementary Planning Document

Each party must execute the Undertaking as a deed: 

· If a party is a company then either: 

(i) the company seal should be attached and the undertaking is signed by a Director; or 

(ii) if the seal is not attached, the undertaking must be signed by two directors or one director and the Company Secretary 

· If a party is an individual, he or she should sign the undertaking in front of a witness. The witness should then sign his or her name next to that of the party and then print his or her (i.e. the witness's) name and address. The words "duly authorised for and on behalf of" should be deleted. 
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